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„ts rr. der pben, of the deceaſed 45 : PY 
James Short, Optician in London, and heir 22 85 
of conqueſt 9 and for 2 Donald en lee 
Monro, Phyſician in London; and John 
Spottiſwood, SOLE * Law there, his 
- tt 3 
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Twonas e wu. in London. | 


n, n James, and ee were al eee 
german. 
"John, the eldeſt brother; wid Libs 6 a painter, went abroad, 
ſettled at Virginia, and died ſome yeaty ago, leaving James Short, 
his eldeſt ſon, and ſeveral other Saane 

Wer the ſecond brother, was Atabinet maker in London, 
a unmarried, 5th 1768, without makin an will or 
ſettlement of his affairs. N 12 4 

es, the third brother, was an bin at Lothdon': . and, by 
lis diſtinguiſhed knowledge in his bufineſs, he acquired a conſi- 
derableforron; and died unmarried in Jane 1 768, about fix weeks 
er the death of Alexander; the ſecond brother. 

"Thomas, the youngeſt, and now. the only ſurviving brother of 
theſe” four, was lately optician at Lach, and now carries on 
. buſineſs at London, in the bow of his deceaſed brother, 


W a A Ir — 


Jay 2oth, 
1770, 


2 J. | 
"Part of che eſtate of James, che dan brother, all of ' which he 


acquired by his own induſtry, was ſecured by ſyndyy heritable 


bends, grantec to him by Hugh Montgomery of Broomlands, 
which he was infeft in the lands and eſtate of Broomlands; 


41 theſe debts, principal and en do now atone to abou 


2,2001, ſterling. 
James, the third mer, 6 a AiſpoBition; by which he 


ſpecially diſponed and conveyed the foreſaid heritable bonds and 


infeffments upon the eſtate of Broomlands, to and in favours of 


the: foreſaid 8 Short, his immediate elder brocher, and his 


heirs and aſſi 


This deed . the following daufe: Reſerving neverthe- 
2 leſs Full. power and liberty to me, at any time of my life, and 
14 even in the article of death, to revoke and recal theſe preſents at 
my pleaſure, and to uplift, aſſign, gift, or otherwiſe diſpoſe of 
e the reſpective ſums before mentioned, as I ſhall think proper, 


without conſent of the ſaid Alexander Short, or his foreſaids, 
ſought or obtained thereto, in the ſame manner as if theſe pre- 


< ſents had not been granted. But, in caſe I do not uplift, or other- 
* wiſe diſpoſe of the ſubjects above diſponed, I hereby declare this 
* preſent,deed to be valid, and to have all the force and effect of a 
delivered evident, albeit the ſame be found in my cuſtody, or 


jn the cuſtody of any other perſon, undelivered at the time of 


my deceaſeʒ with che not· delivery whereof I hereby diſpenſe 
11 for ever. 

The eſtate of Broomlands was lately purchaſed, at a judicial ſale; 
by Mr. Hamilton of Bourtreehill,, who has brought a proceſs of 
multiple-poinding againſt the different heirs of Mr. Short, that he 
hug Ap pay ſafely to the perſon having the beſt right. 

This proceſs of multiple-poinding was remitted to the Lord Ken- 
net, who was ordinary in the ranking of Broomland's creditors; 


and compearance having been made for Thomas Short, the imme- 


diate younger brother, who claimed a right to the heritable bonds 
as heir of line; and for James Short, the eldeſt ſon of the eldeſt 
brother, who claimed. the ſame as heir. of conqueſt ; the Lord or- 
dinary, upon adviſing a minute of debate, of this date, pronounced 
the following interlocutor-: * Having conſidered what is above ſet 
forth, prefers the id James. Short, the heir af conqueſt, to the 
4 * heritable debts in — 5 l 
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And to this interlocutor his Lordſhip adhered, vpon adviſing a W 22%, 


repreſentation and anſwers. | bed 
The heir of line preferred a ſecond repreſentation; whereupon 
the Lord ordinary made aviſandum with the cauſe to your Lord- 
ſhips, and appointed bath parties to give in informations; and, in 
obedience thereto, this is humbly offered on behalf of James Short, 
the heir of conqueſt. ; „„ 


The heir of line did maintain, in the firſt place, that, upon the 


ſuppoſition that no right whatever was veſted in Alexander Short, 
in reſpect of his predeceaſing the granter; that, in that caſe, the 
ſubjects behoved to fall to Thomas Short, as the heir of line of 
Alexander, but without the neceſſity of being ſo ſerved to him; 
becauſe heirs of line are the favourites of the law, and are always, 
underſtood to be called, where it does not appear that they ate ex- 


But the htir of conqueſt muſt confeſs, that he cannot perceive 
the force or juſtice of this reaſoning. Heirs of line are no doubt 
underſtood to be called as heirs to the ſucceſſion of ſuch ſubjects as 
devolve to heirs of line, where they are not excluded by a particu- 
lar deſtination ; but it is equally clear, that, where ſubjects are 
conqueſt, a deviſe to heirs does entitle the heir of conqueſt to take, 
and not the heir of line; ſo that the argument urged for the heir of 
line does, in a great meaſure, reſolve into a petitio priucipii, viz. 
whether the ſuhject would have been underſtood as conqueſt, or as 
heritage,” in the perſon of Alexagder ? 1 2 
If it would have n the perſon of Alexander, upon 
the ſuppoſition that Alexander had taken the ſubjects in virtue of 
the foreſaid diſpoſition, there might have been ſome room for plead- 
itig, that the heirs. called by that deed were Alexander's heirs of 
line; but it is, with ſubmiſſion; equally clear, that, if it would 
have been conſidered as conqueſt in the perſon of Alexander, that, 
failing of himſelf, his heir of conqueſt would be underſtood to be 
called to the ſucceſſion by that deed. Airs, when mentioned ge- 
nerally in any deed, muſt always be explained ſecundum ſubjeftam 
materiam. In a perſonal bond, by heirs, are underſtood the whole 
neareſt of kin of the creditor. The Reir of line, as the general 
heir, may take what, neither by the deſtination of the proprietor, 
nor by the operation of the law, belongs to another heir; but they 
certainly are not entitled to take what, from the nature of the ſub- 


ject, 


| nn | 

ject, does not belong to the heir of line, but to the heir of con- 
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be heir of conqueſt does therefore apprehend, that the ſuppo- 
no 


ſal of the right never to have been in Alexander, will, by 
means, give the ſucceſſion to the hein ef line of Alexander. But, 
on the other hand, it would naturally ſeem to follow, that if the 
right, in favours of Alexander, was totally. vacated" by his prede- 
ceaſe, that the ſubjects would belong to james Short, as the heir 
of conqueſt of James, the granter of the deed, as there is nò doubt 
that the ſubjects were conqueſt in his perſon, and, independent of 
a ſpecial ſettlement, would have gone to his heir of conqueſt, pre- 
ferably to his heir of line. 12 eee. 
At the ſame time, it occurs to the heir of conqueſt, that the real 
merits of the preſent queſtion will fall to be reſolved by this other 
queſtion, viz. whether, if Alexander had taken under his bro- 
ther's ſettlement, the ſubjets would have fallen to be conſidered 
as heritage, or as conqueſt, in his perſon. b 
In a ſettlement of this nature, it makes no difference whether 

the diſponee predeceaſed of ſurvived the granter, becauſe, although 
in all ſuch ſettlements, the granter generally reſerves his own life- 
rent, and full powers of altering, fo that he can vacate the ſettle- 
ment any time during his life, yet it falls to be conſidered as a deed, 
de preſents, by which the fee, though reſolvable, does immediately 
veſt in the diſponee. If the diſpoſition had been delivered, as it 
contained both procuratory and precept, the difpanee might have 
immediately taken infeftment, which inteftment, no doubt, would 
have been reſolvable, by the granter's afterwards exercing his re- 
ſerved powers: but, if no ſuch alteration ſhould be made; the 
diſpoſition and infeftment would ſubſiſt, as a valid and an effec- 
tal ſettlement of the eſtate, and Alexander's heir behoved to make 
up his titles, by a ſpecial ſervice, as heir to him, and that without 
diſtinction, whether he ſurvived or predeceaſed James Short, the 
granter ; and although, in reſpect the diſpofition has continued a 
perſonal deed, James's heir may make up titles to the ſubjects, as. 
heir in ſpecial to him, yet it would: likewiſe be competent to him 
to take, by a general ſervice to Alexander, under the aforeſaid 
deed. In ſhort, the heir of conqueſt cannot diſcover how it can, 
with any reaſon, be maintained, that one heir muſt be underſtood 
as called under the foreſaid deed, in the event of the'diſponee's 

ar | | furviving 
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ſurviving the granter, and, under the very fame words, à diffe- 
rent heir muſt be underſtood as called in the event of predecea ſitig 
him ; ſo that the queſtion comes preciſely to this, whether the ſub- 
jects in queſtion were heritage or conqueſt, in the petſon of Alex- 
ander, taking them under the foreſaid diſpoſition,” | - 
And, with all ſubmiſſion, the queſtion ſeems; to be attended with 
nd; difficulty, as it is clear, that Alexander, taking under the 
foreſaid diſpoſition, wauld have taken by a fragylar title. He in 
no ſenſe can be conſidered as an heir, or univertal ſucceſſor of the 
defunct, but: merely as a diſponce; and however ſuch a diſpoſi- 
tion might be reduced, at the inſtance of creditors, as a grataitous 
deed to their prejudice; if the diſponer had not left other; ſubjects 
ſufficient for their payment, yet it is a clear caſe, that a brother, 
taking ſubjects under ſuch diſpoſition, is not underſtood to be 
liable to his debts, as heir, preceptione hereditatis. This has been 
found in various inſtances, and, particularly, in three caſes, col- 


leQed: in the dictionary. via. 22d November 1765, Scott contra Vol. 11. 
Boſwell-—-1 7th December, 1662, Lady Spencerfield contra Laird 35 


Kilbrachmonr.—And, . 224, December 1664, heirs-porttoners of 
Seton contra Seton. r renne en KL 
The [deed falls to be conſidered as a conveyance, de pre/enti, 
which is not to be judged of, according to what, may accidentally 
happen to be the caſe, at the time of the granter's death, but ac- 
cording as things ſtood at the date of the deed; and as, at the 
date of the — 3 the diſpoſition was not heir alioqui /accefſurus, the 
granter having heredes propinquiores in ſpe, ſo the diſponee could 
only be conſidered as a ſingular ſucceſſor, taking the eſtate by ſin- 
1 not as. / univerſal repreſentative of the de- 
If a man ſhould diſpone his eſtate to a remote relation, having 
nearer heirs in exiſtence at the time, and that theſe nearer heirs 
ſhould all fail before the death of the granter, it is plain that ſuck 
diſponee could. be conſidered in no other light than as taking the e- 
ſtate by diſpoſition. He could never be conſidered as heir and u- 
niverſal ſucceſſor to the defun&t. The accident of the nearer heir's 
dying in the mean time, could never ſurely alter the caſe; and as 
it makes no difference in a queſtion of this kind, whether the diſ- 
ponee's proſpect of the ſucceſſion was more near] or remote, it is 
ſuffcient to ſay, that, at the date of the deed, the diſponee was 
9 ; B _ 
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not alioqui ages in the Adee, but that the granter had 5. 
redes propinguiores, whether in actual exiſtence ur only in h ç 
If, . Alexander Short would not have deen conſidered, 
in e e of law, as taking the ſubjects under the foreſtidi deed, 
hereditatis, but by diſpoſition; and. if it would! have 
bac nd other tegaF eng againſt him,”than-as)takingumder'a Gn- 
tar title; it is humbly thought that theſe ſubjects mult fall to be 
Kassel ini his perſon as conqueſt, and not as heritage; and chat, 
upon his death, without any particular ſettletnent, they would, of 
conſequence, devolve upon bis beir of conqueſt, and not n 
Heir Of line. a e t 
'» hidbed, the opinion of Sir Thomas Craig i is in , for the | 
Lib. II. dieg - beit of conqueſt, in the very caſe now in band: In hoc con- 
* * quæſtu notandum eſt, conquæſtum non dici; quod quis ex avo 
* vel patre capit, fi eo tempore quo capit erat proxime ſucceſſu- 
«© rus; non enim tum dicitur conquæſtus, ſed tanquam præceptio 
« hæreditatis, et qui accipit, pro hærede, ſahem univerſali ſucceſ- 
5. ſore,” habebitur ; et boo inter aſcendentes et deſcendentes. 8e 
in collaterali ſucceſſione alia ratio eſt; nam ſi fratri quid ded. 
66 « rin; licer is ei immediate ſuceeſſurus videatur, tamen non cenſe 
# tur præceptio hereditatis, ſed merns conquzſtus, et quaſi a- 
, Hienatio' in extraneum facta, niſi id exprefie dicatur, alienationem 
factam in fratrem | gs 8 nba an 
< rentem dicimus;”” +. 
Lord Bankton delivers *. e in * fallowing, SE" 
Vol. 1. ry Conqueſt that falls to the heir of conqueſt is a heritable rights, 
fol. 297, #.whereupon-infeftment did or might follow, acquired by the de- 
„ ceaſed upon fngular titles, (. e.) to-whiche he did not ſocced 
« as heir, preceptione hereditatis, or otherwiſe.” 
Lib. ad. tit. In like manner, Mr. Erskine; Thoſe heritable Aubin, to 
5, (5. z which the deceaſed: did-biaieif ſuctsed, as heir a0 bis father, or 
other anceſtor, got ſometimes the name of heritage, in a fri 
- *ſenſe, in oppeſition to the feuda nova, or feus of conqueſt, which 
he had acquired by ſingular titles, and which deſcend not to 
his heir of line; but of conqueſt:“ 
It was ſaid for the heir of line, that if W had furvived 
his brother James, he might have made up titles to the heritable 
bond by a ſervice as heir of conqueſt ; and that, in that caſe, there 
can be no doubt that the „ would have deſcended to ny 
er's. 
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der's keir of line, and that it ought to make no difference that he 
predeceaſed his brother. g beg 

But it is unneceſſary to enter into the queſtion, What wauld 
hueen the catiſequence if Alexander had outlawed his brother, 
and had. in fact, made up titles to the ſubjects in queſtion. as 
heir ol conqueſt It. is ſufficient to obſerve, | that having preder 
ceaſod his brother, he never could be heir to him in any thing; 
and as his brother had heredes propinguiores in ſpe, both at the date 
of che diſpoſition and at the time of Alexander's death, the diſpq- 
ſition, which is the only right he ever had to the ſubjects, cannot 
be conſidered as a preceptio hereditatis, He could, with no propri- 


ety be conſidered as heir to LL is brother, but entirely as a ſingular 


It was ſaid for the heir of line, that the diſpoſition in fayours - 
of Alexander Short did imply che condition of James, the granter's; 

dying without heirs of his own body, according to the famous 
lau, die condditionibus et dęmonſtrationibus, and from thence he con- 
cluded, that the ſubjects in queſtion behoved to be conſidered as 
beritage, and not as conqueſt, for that he fell to be conſidered as 
an heir called to the ſucceſſion, failing the granter's own iſſue. 


But, with all ſubmiſſion, it is not eaſy to perceive the force of 


this argument. For ſuppoſing that James Short had granted the 
diſpoſnion / to a remote relation, or to a mere ſtranger, the foreſaid 
condition would have been implied in that cafe, as much as in: 
this ; and yet it is impoſſible to maintain, that the ſubjects would 
fall to be conſidered as heritage in the perfon of a ſtranger . diſpo- 


nee. The foreſaid conditions being implied in the ſettlement, can- * lo 


not alter the nature of the right under which Alexander Short did 
take, or render him an heir in place of a ſingular ſucceſſor. 


Let it be ſuppoſed that the condition, in place of being implied, 


had been expreſſed, yet ſtill Alexander would not have taken the 


eſtate as heir, but by a ſingular title, as diſponee. The rule of 
law is, that pofetus in conditione nan cenſetur poſitus in inſtitutionr, 
ſuppoſing that an heir had exiſted of James Short's body, he could 


not have taken up the eſtate upon that diſpoſition, but he behoved 
to ſerve. heir at law under the former ſettlements, and, conſequent- 
ly, Alexander Short, notwithſtanding ſuch condition had been 
expreſſed in the deed, could only be conſidered as a conditional diſ- 
ponee, taking the eſtate upon a ſingular title, and not prærceplioue 
bureditatit. 
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The heir of conqueſt ſhall b trouble your Lordſhips wirh more 
words. He humbly apprehends, that in whatever light this mat- | 
ter ſhall be viewed, it is clearly in his favour. If che diſpoſition 
hall be underſtood to have been vacated by the predeceaſe of Alex- 
ander the difponee, in that caſe it is plain that James Short, as 
heir of conqueſt to his uncle James, would be intitled to the heri- 
table bond in queſtion 3 and it is, with ſubmiſſion, equally plain, 
that as, by the foreſaid diſpoſition, the ſubjects would fall to be 
conſidered as conqueſt in the perſon of Alexander, that James 
muſt, in the other view, be intitled to take them under the cha- 
racter of heir of conqueſt to Alexander; and therefore, upon the 
whole, it is humbly hoped that your Lordſhips will have no diffi- 
culty to prefer the heir of conqueſt. | 4 TER} 


1 1 raßel whereof, ber | ad 
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